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RE: Petition of the Office of Regulatory Staff for a Rule-Making Proceeding to Examine ;

the Requirements and Standards to be Used by the Commission when Evaluating

Applications for Eligible Telecommunications Carrier (ETC) Status and When

Making Annual Certification of ETC Compliance to the Federal Communications
Commission

Docket No.: 2006-37-C

Dear Mr. Terreni:

Enclosed for filing in the above referenced docket are the original and ten copies (10) of the

Comments of United Telephone Company of the Carolinas and Embarq Communications, Inc.

("Embarq") on Proposed Rulemaking to Examine the Requirements and Standards to be used by the

Commission for Eligible Telecommunications Carrier Applications. Embarq reserves its rights to

make such additional comments as are permitted it by the South Carolina rule making process. By

copy of this letter, I am serving all parties of record.

Also enclosed is an extra copy of the Comments along with a Certificate of Service which I would ask

you to date stamp and retum to my office via my courier. If you have questions, please do not hesitate
to contact me.

SE/jcl
Enclosures

cc: All Parties of Record w/enc.

H. Edwards Phillips, Esq.

Sincerely,

Elliott &_}Pott, P.A.

Scott Elliott
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COMMENTS OF UNITED TELEPHONE COMPANY OF THE

CAROLINAS AND EMBARQ COMMUNICATIONS, INC. ON PROPOSED

RULEMAKING TO EXAMINE THE REQUIREMENTS AND STANDARDS

TO BE USED BY THE COMMISSION FOR ELIGIBLE

TELECOMMUNICATIONS CARRIER APPLICATIONS

On January 9, 2006, the South Carolina Office of Regulatory Staff ("ORS") filed

a motion in Docket No. 2005-219-C asking the Public Service Commission of South Carolina

("Commission") to hold in abeyance the petition of Budget Phone, Inc., seeking designation as

an Eligible Telecommunications Carrier ("ETC"). ORS's motion requested that the Commission

first decide whether multiple ETCs for one designated area should be permitted and that the

Commission also adopt a single set of eligibility standards for ETC designation. ORS noted that

the Federal Communications Commission ("FCC") had adopted new and more rigorous



minimumrequirementsfor designatingETCsandwasstronglyencouragingstatecommissionsto

adoptthenewFCCrequirements,l

On January31, 2006, the CommissionenteredOrderNo. 2006-71 granting the ORS

motion andinitiating this rulemakingproceedingto examinethe requirementsandstandardsto

be usedby the Commissionwhen evaluatingapplicationsfor ETC statusand when making

annualcertification of ETC complianceto the FCC.Subsequently,to movethis matterforward,

the Commissionissueda notice on May 9, 2006 in this docket requestingcommentsfrom

interestedparties.TheCommissionsettheduedatefor commentsno laterthanAugust1,2006.

Pursuantto the Commission'snotice,United TelephoneCompanyof the Carolinasand

Embarq Communications, Inc. (collectively, "Embarq") submit these comments to the

Commission.For reasonsexplainedherein,Embarq doesnot believe a single set of criteria

appliedto all types of providers (e.g.,incumbentlocal exchangecarriers("ILECs"), wireless

carriers and competitive local exchangecarriers) is practical or advisable.Embarqurgesthe

Commissionto makeadistinctionbetweenILECs alreadydesignatedasETCsandnew entrants

seekingETC statusor newly designatedETCs.As explainedherein,creatingsucha distinction

would not be discriminatory. Rather,creatingthe distinctionasEmbarqsuggestswould offer

assurancethat USF supportis beingused for its intendedpurpose,which is to preserveand

advanceuniversalservice.

While the FCC's newrequirementsandannualcertificationprocessmakesensefor new

entrants,theyclearlyarenot applicableto ILECsalreadydesignatedETCs.TheFCCencourages

statesto apply its new standards"in all cases"but--as discussedbelow--to dososimply makes

nosense.Forpurposesof ETC designations,theFCChasjurisdiction only overwirelesscarriers,

See In re Federal-State Joint Board on Universal Service, Report and Order, FCC 05-46, CC Docket No 96-45

(Rel. March 17, 2005) ("hereinafter, March 17, 2005 Report and Order").



andonly thenif astatecommissionchoosesnot to assertjurisdictionfor suchpurposes.Eventhe

FCC in its March 17,2005ReportandOrdernotes,"Specifically,portionsof this orderdiscuss

the ETC frameworkas it relatesto wirelesscarriersbecausethosearethe commoncarriersthat

mostfrequentlyseekto bedesignatedasETCsbeforethe Commission.''2

Thereare6partsto theETC eligibility standardsthattheFCCapparentlywouldhavethis

Commissionadoptfor grantingETC statusto new entrantsand for annuallycertifying that all

ETCsareusingUSF supportfor intendedpurposes.Thefollowing briefly explainswhy eachof

the 6 partsis not appropriateor areundulyburdensomefor ILECsalreadydesignatedasETCsin

thestate,butwhy theyshouldbeappliedto ETC applicantsandnewly designatedETCs:

STANDARD

Under 47 C.F.R. § 54.202(a)(1)(A), the FCC requires an ETC applicant to commit to

providing service throughout the proposed designated service area to all customers making a

reasonable request for service.

EMBARQ'S RESPONSE:

ILECs such as Embarq are carriers of last resort in their states. As such, ILECs already

have an obligation to serve anyone in their territories asking for service. Embarq would not

object to certifying annually that it has fulfilled its carrier of last resort obligations.

However, for a competitive or wireless ETC, such a commitment by an ETC applicant

offers the Commission some comfort that the applicant does not intend to serve just the ILEC's

lucrative customers and markets. Once a provider has been granted ETC status, the new ETC

should assume the same carrier of last resort obligations to which the ILEC is subject. It is true

that ETCs are allowed to fulfill their obligations to serve through a combination of their own

2 Id, at note 44, p_ 9



facilities and resale. Nevertheless, a new ETC should be allowed to fulfill its carrier of last

resort obligations through resale only in limited situations and for a limited period of time.

Otherwise, the ETC would have an incentive to avoid investing in high-cost areas where an

ILEC has already done so.

STANDARD:

Under 47 C.F.R. § 54.202(a)(1)(B), an ETC applicant is required to submit a 5 year

plan that describes with specificity proposed improvements or upgrades to the applicant's

network on a wire center-by-wire center basis throughout its proposed designated service area.

The standard further requires a list of projects and their estimated costs and completion dates.

EMBARQ'S REPONSE:

For Embarq, this is the most troublesome requirement the FCC would have this

Commission adopt for ILECs already designated as ETCs. If the Commission were to adopt this

requirement, Embarq assumes it would have to develop a 5 year service improvement plan in

order to annually report its progress in implementing the plan. Such a plan for ILECs already

designated as ETCs is neither practical nor necessary for a number of reasons.

First, Embarq's detailed wire center level planning horizon is generally 12-18 months,

but certainly no longer than 2 years. A host of variables, including changes in technology,

customer needs, opportunity costs and population patterns make a longer planning horizon

impractical and unwise.

Second, the standard implies that USF support must be used solely to make network

improvements. There is no basis in federal statute for such a requirement. This standard has the

effect of narrowing the purposes for which USF may be used, which is actually contrary to



federallaw. TheFCC's own rulesexplicitly permitUSF supportto beused"... not only for the

build-out and expansionof a network,but also for its continuedmaintenance."See 47 C.F.R.

§ 54.7. Embarq urges the Commission to take the position that maintenance of existing networks

is a sufficient basis for retaining ETC status. In fact, the FCC's forward looking economic cost

model ("HCPM") used for the Federal USF program has a specific cost component expressly for

maintenance.

Finally, it is worth reiterating that these requirements are the product of the FCC

certifying wireless carriers as ETCs and--most importantly--wireless carriers whose serving

areas did not match the serving area of the incumbent LEC. In discussing this 5 year plan, the

FCC's Report and Order indicated that the plan should show how funds "... will be used to

improve coverage, signal strength or capacity." See the March 17, 2005 Report and Order at ¶

21, p. 10. ILECs in South Carolina, as carriers of last resort, are obligated to provide 100%

coverage to existing and new customers throughout their service areas. The notion of "improving

coverage" when coverage is already required to be 100% is meaningless. Similarly, it may be

that there are significantly more appropriate uses for USF dollars than "improving capacity" on

an ILEC's wireline network when existing capacity is more than sufficient and additional

capacity may never be used. Simply stated, the concerns that the proposed 5 year plan were

intended to address are not concerns in the case of South Carolina ILECs. Embarq annually

invests heavily in its South Carolina operations to meet the Commission's service standards and,

more importantly, it customers' expectations for high quality service. Embarq meets or exceeds

the Commission's service standards and is unaware of any general customer discontent with the

quality of Embarq's service. Rather than imposing an obligation on ILECs to produce a 5 year

plan that is unnecessary, the Commission should simply require ILECs to certify--as they do now



and have done--that the funds receivedwill be used for the provision, maintenanceand

upgradingof thenetworkusedto providethesupportedservices.

Embarqdoes,however,understandwhy sucha plan shouldbe requiredfor new entrants

seekingETC designation,althoughthe Commissionmight considera planninghorizonof less

than5 years.3While Embarqhasrenderedcarrierof lastresortservicefor manyyears,this may

not be the casefor a providerapplyingfor ETC status.Requiringa networkplan and progress

reportswould goa longway towardensuringanapplicantor a newlydesignatedETC is making

a genuineeffort to serveall its territory, especiallythe high cost areasalreadybeingservedby

the ILEC. Again, if a provider is awardedETC status,the provider shouldbe subjectto the

Commission's rules applicableto the ILEC, including carrier of last resort obligationsand

quality of servicestandards.Whenanewly designatedETC hasconvincinglydemonstratedthat

it is in full compliancewith the Commission'srules, the Commissioncould then consider

eliminatingthenetworkplanrequirement.

STANDARD:

Under 47 C.F.R. § 54.202(a)(2), the FCC requires an ETC applicant to demonstrate its

ability to remain functional in emergency situations (e.g., back-up power, reroute traffic around

damaged facilities, and manage traffic spikes).

EMBARQ RESPONSE:

The Commission's existing rules for ILECs adequately address backup-power, network

capacity, and service interruptions. So long as more stringent or additional requirements are not

contemplated, Embarq would not oppose certifying annually that it is meeting this requirement.

3 The Tennessee Regulatory Authority has suggested a 2 year' plan under' its proposed ETC rules, See proposed

TRA rules at: http://www.state.tn.us/tra/rules/proposed/DraftETCRulemaking.pdf,



However, it is reasonable that an applicant seeking ETC designation that does not operate

under the Commission's existing service quality rules -- such as a wireless carrier -- should be

required to certify and explain how it will meet this requirement. The HCPM used to calculate

USF support at the federal level for non-rural carriers assumes this level of network

preparedness. Therefore, it is appropriate to require such a level from all ETCs. If the provider is

designated an ETC, it then should be subject to the Commission's existing rules that require the

ability to remain functional in emergency situations. Although redundant given the

Commission's rules, annual certification of such ability should not be an issue.

STANDARD:

Under 47 C.F.R. § 54.202(a)(3), the FCC requires an ETC applicant to demonstrate it

will satisfy applicable consumer protection and service quality standards.

EMBARQ'S RESPONSE:

The Commission's existing "Customer Relations," "Engineering," "Inspections and

Tests," and "Standards and Quality of Service" rules comprise a complete and detailed statement

of what the state expects from ILECs regarding consumer protection and service quality.

Nothing more is needed. Embarq would not oppose certifying annually that it is complying with

the Commission's existing rules in this regard.

An applicant seeking ETC designation should have to demonstrate how it also will

comply with the Commission's rules related to consumer protection and service quality

standards. If there are other standards germane to the applicant's industry (e.g., Cellular

Telecommunications and Internet Association's Consumer Code for Wireless Service), the

Commission may want to consider requiring compliance with those standards in addition to



compliancewith its own rules.After beingdesignatedanETC, theprovider shouldbesubjectto

thesamerulesandcertificationrequirementsasthoseimposedonan ILEC.

STANDARD:

Under 47 C.F.R. § 54.202(a)(4), the FCC requires an ETC applicant to demonstrate that it

offers a local usage plan comparable to the one offered by the incumbent LEC in the service

areas for which it seeks designation.

EMBARQ'S RESPONSE:

The inapplicability to ILECs is obvious. An ETC applicant should be required to make

such a demonstration. How else is the Commission to determine if an ETC is providing services

comparable to those provided by an ILEC and for' which the ILEC is receiving USF support?

STANDARD:

Under 47 C.F.R. § 54.202(a)(5), the FCC requires an ETC applicant to certify that the

carrier acl_owledges that the FCC (or a state commission) may require the ETC to provide equal

access to long distance carriers in the event no other eligible telecommunications carrier is

providing equal access within the service area.

EMBARQ'S RESPONSE:

The inapplicability to ILECs is again obvious. The FCC declined to impose an actual

equal access obligation on ETC applicants. To the extent ILECs already designated ETCs are

required to provide equal access, Embarq sees no reason that any other ETC should be peimitted

to avoid the obligation. There are costs attendant to providing equal access, whether that cost is

born by customers or investors. To the extent an ILEC competitor receives USF support, but has



no actualobligationto provideequalaccess,thecompetitorhasacostandcompetitiveadvantage

over the ILEC. Embarqurgesthe Commissionto makeall ETCs overwhich it hasjurisdiction

subjectto thesamerules,includingequalaccess.

PUBLIC INTEREST ANALYSIS

In addition to the 6 requirements discussed above, the FCC's standards for designating

ETCs include a public interest analysis to determine if multiple ETCs in a given area would

support the goals of preserving and advancing universal service. The FCC conducts and

encourages an especially rigorous analysis if an applicant is seeking ETC status in rural areas.

Embarq believes it is imperative that this Commission do the same.

The FCC's concern here is that new entrants do not creamskim, that is to serve only the

lower cost areas of a rural ILEC's territory while receiving support based on averaged costs that

reflect the cost of providing service in both high and low cost areas. By serving only the low cost

lines, the new entrant could reap a financial windfall by receiving USF support in excess of the

economic costs it incurs. In some proceedings, new entrants have argued that a rural ILEC could

disaggregate its costs below the study area level (e.g., determine costs at the wire center level)

and thus avoid the risk of creamskimming by the new entrant. The Regulatory Commission of

Alaska, for one, recently rejected the argument that calculating costs at the wire center level

would reduce the risk of creamskimming. The Alaska commission noted that widely disparate

population densities and costs have been shown to exist within a single wire center. 4

Embarq's wire centers in South Carolina display this same variation in cost

characteristics. Embarq has 20 wire centers in the state. The per-access line investment within

4 See The Regulatory Commission of Alaska's Order Denying Petitions for Designation as an Eligible
Telecommunications Carrier, Denying Request to Redefine Study Area, and Affirming Electronic Ruling, Docket
No,, U-04-62, Order No, 9 (June 27, 2006) at p, 15,



eachof the wire centershasbeencalculatedusing a conventionalforward looking cost model.

Specifically, per-access-lineinvestmentswerecalculatedfor accesslines within 12,000feet of

the wire centerandseparatelyfor accesslinesbeyond12,000feet of the wire center.With two

exceptions,the investmentto servethe outlying areaof a wire centeris doublethe investment

within 12,000 feet of the wire center.The exceptionsare Embarq's largest wire centers-

Beaufort and Greenwood.Even in thesetwo moredenselypopulatedareas,the per-accessline

investmentbeyond12,000feet of the wire centerare65% greaterthan the investmentwithin

12,000feet.

The areawithin 12,000feet of a wire centercanbe thought of as"in town," while the

areabeyond 12,000feet canbe thoughtof asrural. Generallyspeaking,the networksof new

entrants(e.g.,cabletelevisionandwirelessproviders)oftenareconcentrated"in town." If sucha

newentrantwereto gainETC statusevenat a level asgranularasawire center,thenew entrant

couldreapa windfall of USF supportby receivingsupportbasedon the averageper-accessline

cost for the entire wire center.And it shouldbe noted,a tokencommitmentto servethe outer

areasthroughresaledoesnothingto offsetthis cream-skimmingeffect.The Commissionshould

satisfyitself that anETC applicantreceivinghigh costsupportis servingeventhe outlyinghigh

cost areasof a wire center.Embarqencouragesthe Commissionto use this kind of rigorous

analysiswhen conductingits public interestreview relatedto an application for ETC status.

Suchananalysisbecomesevenmorecritical whentheFCCpermitsanETC applicantto redefine

its serviceareaandseeksstateconcurrence.As theFCChasobserved,statecommissionsarethe

entities most familiar with the servicearea for which ETC designationis sought and are

particularlywell-equippedto determinetheir ownETC eligibility requirements.

10



Regarding the FCC annual reporting requirementsfor providers that have been

designatedETCs, the reporting requirementsfall into threebroadcategories- (1) a progress

report on the provider's 5 yearservicequality improvementplan that is requiredaspart of a

provider's application to become an ETC; (2) quality of service measurements;and (3)

certification that the ETC is complyingwith otherFCC qualifying criteria like being able to

functionin emergencysituations.

For reasons already explained, Embarq urges the Commission not to adopt the

requirementthat ILECs already designatedas ETCs develop service quality plans. If the

CommissionacceptsEmbarq'srecommendation,anannualprogressreportwill notbenecessary.

Also, Embarqseesno needin requMngETCsto reportthe servicemeasuresrecommendedby

the FCC. The Commission'srules delineatethe servicemeasuresto be observedby providers

under its jurisdiction andhow they are to be reportedto the Commission.Duplicateor similar

reportingrequirementsfor annualETC certificationwould be redundantandwasteful.Embarq

has already noted that compliancewith Commissionrules should satisfy any concernsthat

ILECs areusingUSF supportfor intendedpurposes,andEmbarqwouldnot opposecertifying on

anannualbasisthatit is in compliancewith applicableCommissionrules.

SUMMARY

Embarq urges the Commission not to adopt a single set of requirements and standards to

be used when evaluating applications for ETC status and when making annual certification of

ETC compliance to the FCC. Most of the FCC's requirements are clearly met by ILECs

complying with this Commission's existing rules. Annually certifying compliance with

applicable Commission rules, and thus demonstrating ETC compliance, would not be a

challenge, and Embarq would not oppose doing so. However, Embarq strongly recommends that

11



the Commissionnot adoptthe FCC rule requiring a serviceimprovementplan, regardlessof

length, for ILECs already designatedas ETCs. ILECs have ample incentives to continue

investing in their networks that are currently fulfilling the ILECs' carriers of last resort

obligations.The FCC's new requirementsareclearly applicableto new ETC applicants.New

ETC applicants should be required to demonstratehow they will comply with the FCC's

requirements,includinganetworkimprovementplanandprogressreports.Theplansandreports

will ensurethat the new ETC serveseven the high cost areasof their designatedservice

territories,which is thepurposeof USFsupport.

Finally, regardlessof which FCC requirementsthe Commissionchoosesto adopt or

modify for adoptionin SouthCarolinaasETC eligibility criteria,the Commissionmustconduct

arigorouspublic interestanalysisin evaluatinganynew applicationsfor ETC status.In addition,

aspart of the public interestanalysis,the Commissionshouldbearin mind that costscanvary

greatly even within a wire center.Therefore,requiring the actual provision of serviceto the

entire wire centeris the only way to ensurethat USF supportis being usedfor its intended

purposes.

12



Respectfullysubmittedon this 1stdayof August,2006by:

ScottElliott, Esquire
Elliott & Elliott, P.A.
721Olive Street
Columbia,SC29205
803-771-0555(P)
803-771-8010(F)
selliott@elliottlaw.us

EdwardPhillips,Attorney
14111CapitalBoulevard
WakeForest,NC 27587-5900
919-554-7870(P)
919-554-7913(F)
edward.phillips@embarq.com

Jack H. Derrick, Senior Attorney

14111 Capital Boulevard

Wake Forest, NC 27587-5900

(919) 554-7621 (P)

(919) 554-7913 (F)

jack.derrick@embarq.com

Attorneys for United Telephone Company of the

Carolinas and Embarq Communications, Inc.
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below listed parties with a copy of the pleading(s) indicated below by mailing a copy of same to

them in the United States mail, by regular mail, with sufficient postage affixed thereto and return

address clearly marked on the date indicated below:
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Proceeding to Examine the Requirements and Standards to be

Used by the Commission When Evaluating Applications for

Eligible Telecommunications Carrier (ETC) Status and When

Making Annual Certification of ETC Compliance to the Federal

Communications Commission

DOCKET NO.: 2006-37-C
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Steven W. Hamm, Esquire ::'::

Richardson Plowden Carpenter & Robinson, PA
P. O. Box 7788 .....

Columbia, SC 29202 .....:,_

" _3
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Nanette S. Edwards, Esquire

ORS

P. O. Box 11263

Columbia, SC 29211

PLEADING: Comments of United Telephone Company of the Carolinas and

Embarq Communications, Inc. on Proposed Rulemaking to

Examine the Requirements and Standards to be used by the

Commission for Eligible Telecommunications Carrier Applications

August 1, 2006

ivingston, Paralegal


